Nnited States Senate

WASHINGTON, DC 20510

October 23,2014
The Honorable Gina McCarthy The Honorable John M. McHugh
Administrator Secretary of the Army
Environmental Protection Agency 101 Army Pentagon
1300 Pennsylvania Avenue, NW Washington, D.C. 20310-0101

Washington, DC 20460

Re:  Proposed Rule to Define “Waters of the United States”
Docket ID No. EPA-HW-OW-2011-0880

Dear Administrator McCarthy and Secretary McHugh,

Despite numerous requests for the Environmental Protection Agency (EPA) and the Army Corps
of Engineers (Corps) to withdraw the proposed “waters of the United States™ rule, the
Administration has shown it intends to pursue this unprecedented executive overreach, regardless
of the consequences to the economy and to Americans’ property rights. The proposed rule
would provide EPA and the Corps (as well as litigious environmental groups) with the power to
dictate the land use decisions of homeowners, small businesses, and local communitics
throughout the United States. With few exceptions, it would give the agencies virtually
unlimited regulatory authority over all state and local waters, no matter how remote or isolated
such waters may be from truly navigable waters. The proposed rule thus usurps legislative
authority and Congress’s decision to predicate Clean Water Act jurisdiction on the law’s
foundational term, “navigable waters.”

Because the proposed “waters of the United States” rule displaces state and local officials in their
primary role in environmental protection, it is certain to have a damaging effect on economic
growth. Increased permitting costs, abandoned development projects, and the prospect of
litigation resulting from the proposed rule will slow job-creation across the country. Similar
concerns led the Small Business Administration’s Office of Advocacy (SBA) to recently call for
the withdrawal of the proposed rule. As SBA observed, the proposed rule will result in a “direct
and potentially costly impact on small businesses,” and the “[t]he limited economic analysis
which [EPA and the Corps] submitted with the rule provides ample evidence of a potentially
significant economic impact.”’ We join SBA and continue to urge EPA and the Corps to
withdraw the proposed rule.

Undoubtedly, there is a disconnect between regulatory reality and the Administration’s utopian
view of the proposed “waters of the United States” rule. We believe this reflects the EPA’s and
the Corps’ refusal to listen to the thousands of Americans who have asked that the proposed rule
be immediately withdrawn. Indeed, there have been several examples of bias against the
proposed rule’s critics. For the record, we note that the Administration has manipulated this
rulemaking in ways that appear to be designed to prejudge the outcome:

' Letter from SBA to the Hon. Gina McCarthy and Maj. Gen. John Peabody re: Definition of “Waters of the United
States” Under the Clean Water Act (Oct. 1, 2014), available at
http://www.sba.gov/sites/default/files/Final_ WOTUS%20Comment%20Letter.pdf.



Bias Factor #1: The Obama Administration Claims That the Proposed
“Waters of the United States” Rule Responds to Prior Requests
for a Clean Water Act Rulemaking.

EPA has repeatedly claimed that the proposed “waters of the United States” rule responds
to various requests for the agency to clarify the scope of Clean Water Act jurisdiction.
Likewise, the Administration stated last month that the proposed rule “is responsive to
calls for rulemaking from Congress, industry, and community stakeholders as well as
decisions of the U.S. Supreme Court.”

Such assertions are wholly misleading. A request for a regulatory clarification does not
provide a license to run roughshod over the property rights of millions of Americans. Yet
the Obama Administration has used prior rulemaking requests as an excuse to unilaterally
advance a regulatory agenda that defies the jurisdictional limits established by Congress
when it enacted the Clean Water Act in 1972.

In fact, the proposed rule would harm the very landowners, small businesses, and
municipalities that expressed interest in working with EPA and the Corps to address
Clean Water Act jurisdictional issues. Thus, rather than respond to requests for a
rulemaking, the proposed rule serves as an example for why so few Americans trust EPA.

Bias Factor #2: The Obama Administration Insinuates That Oppeosition to the
Proposed Rule Is Equivalent to Opposition to Clean Water.

When EPA Administrator Gina McCarthy announced the proposed “waters of the United
States” rule last March, she profcssed that the proposed rule “clarifies which waters are
protected, and which waters are not. »3 Similarly, EPA’s Office of Water has suggested
that those who “choose clean water” should support the proposed rule.*

These statements insinuate that the proposed rule’s critics oppose clean water. This is an
insulting ploy that belies the numerous efforts made in recent years by agriculture,
industry, and local officials to improve water quality throughout the country. It ignores
the fact that nonfederal waterbodies are subject to local and state water quality
regulations. Moreover, the Clean Water Act’s emphasis that “[i]t is the policy of the
Congress to recognize, preserve, and protect the primary responsibilities and rights of
States to prevent, reduce, and eliminate pollution” negates the canard that choosing clean
water requires acceding to unlimited federal regulatory authonty

2 Executive Office of the President, Office of Management and Budget, Statement of Administration Policy re: H.R.
5078 (Sept. 8, 2014).

3 U.S. Environmental Protection Agency, EPA Administrator Gina McCarthy Gives an Overview of EPA’s Clean
Water Act Rule Proposal, YOUTURE (Mar. 25. 2014), http://www.youtube.com/watch?v=ow-n8zZuDYc.

* Travis Loop, Do You Choose Clean Water?, GREENVERSATIONS: AN OFFICIAL BLOG OF THE U.S. EPA Sept. 9,
2014), http://blog.epa.gov/blog/2014/09/do-you-choose-clean-water’/.

3 Federal Water Pollution Control Act § 101, 33 U.S.C. § 1251 (emphasis added).



Bias Factor #3: EPA Has Attempted to Delegitimize Questions and Concerns
Surrounding the Proposed Rule.

Administrator McCarthy has described certain questions regarding the proposed rule as
“ludicrous™ and “silly.”® Stakeholders have also observed how EPA officials have
responded to concerns over the proposed rule with misrepresentations and a “knock on
their intelligcncc.’”

EPA’s disparaging of the proposed rule’s critics serves no one. If EPA believes concerns
with the proposed rule are unwarranted, the appropriate course of action would be for the
agency to respond formally in the context of the notice and comment procedures
accompanying the current rulemaking. Belittling the proposal’s critics only furthers the
impression that EPA has predetermined the outcome of the “waters of the United States”
rulemaking.

Bias Factor #4: EPA and the Corps Have Blatantly Misrepresented the Impacts of
Increased Clean Water Act Jurisdiction.

EPA and the Corps have attempted to downplay the substantial outcry over the proposed
“waters of the United States” rule as well as the prospect of federalizing thousands of
ditches, ponds, streams, and other waterbodies. They have done so by claiming that the
impacts associated with increased Clean Water Act jurisdiction are insignificant.

For example, EPA claims the proposed rule “would not infringe on private property
rights,” and that the Clean Water Act “is not a barrier to economic development.”® The
Corps has also stated that “when privately-owned aquatic areas are subject to Clean
Water Act jurisdiction . . . [that] results in little or no interference with the landowner’s
use of his or her land.””

These assertions strain credulity. Given the history of regulatory and land use issues
associated with the Clean Water Act (including numerous congressional hearings,
Supreme Court cases, and real world examples of costs and hardship resulting from
affirmative jurisdictional determinations), it is astonishing that any federal agency would
claim that a designation of private property as “waters of the United States” does not
affect the landowner’s property rights.

® Chris Adams, EPA Sets Out to Explain Water Rule That’s Riled U.S. Farm Interests, NEWS & OBSERVER (July 9,
2014), http://www.newsobserver.com/2014/07/09/3995009/epa-sets-out-to-explain-water.html.

7 Letter from J. Mark Ward, Senior Policy Analyst and General Counsel, Utah Assoc. of Counties, to Gina
McCarthy and Bob Perciasepe, U.S. Environmental Protection Agency (July 18, 2014), available at
http://www.kfb.org/Assets/uploads/images/capitolgovernment/utahassocofcountiesepa71814.pdf.

8 U.S. Environmental Protection Agency, Facts About the Waters of the U.S. Proposal,
http://www2.epa.gov/sites/production/files/2014-09/documents/facts_about wotus.pdf.

° Finding Cooperative Solutions to Environmental Concerns with the Conowingo Dam to Improve the Health of the
Chesapeake Bay: Hearing Before the Subcomm. on Water and Wildlife of the S. Comm. on Environment & Public
Works, 113 Cong. 19 (2014) (Corps response to question for the record, on file with Senator David Vitter).



That such statements have come from EPA and the Corps suggests that the agencies
either don’t appreciate the real-world impacts of the law they’re charged with
administering, or they are intentionally trying to minimize the effect of the proposed rule.
It is likewise not surprising that SBA, an expert agency charged with representing the
views of small entities before federal agencies and Congress, has also critiqued the
manner in which EPA and the Corps have estimated the proposed rule’s impacts.10

Bias Factor #5: EPA’s Social Media Advocacy in Favor of the Proposed “Waters
of the United States” Rule Prejudices the Rulemaking Process.

EPA staff are asking the public to influence the agency’s view of the proposed “waters of
the United States” rule. In fact, the Twitter account for EPA’s Office of Water is now
essentially a lobbyist for the proposed rule. A few months ago, EPA established a
website called “Ditch the Myth,” which declares that the proposed rule “clarifies
protection under the Clean Water Act for streams and wetlands that form the foundation
of the nation’s water resources.”'' The agency has now gone so far as to solicit others to
seek to influence EPA regarding the proposed rule, urging social media users to “show
their support for clean water and the agency’s proposal to protect it.”'* These actions
raise serious questions about compliance with the Anti-Lobbying Act."

The integrity of the rulemaking process is in jeopardy, if not already tainted. EPA’s
social media advocacy removes any pretense that the agency will act as a fair and neutral
arbiter during the rulemaking. Why should any landowner believe that EPA will
seriously and meaningfully examine adverse comments regarding the proposed rule’s
impact on ditches, for example, when the agency has already pronounced that the
proposed rule “reduces regulation of ditches™?'* Why should state officials believe that
their concerns with the proposed rule will be fully considered, when EPA has already
determined that the proposed rule “fully preserves and respects the effective federal-state
partnership . . . under the Clean Water Act”?"

EPA’s social media advocacy is a firm indicator that adverse comments will receive scant
attention during the rulemaking period. We question whether the “waters of the United
States” rulemaking can be conducted in accordance with the Administrative Procedure
Act and its objective that agencies “benefit from the expertise and input of the parties

' See SBA Letter, supran.l.

"' DITCH THE MYTH, http://www2.cpa.gov/uswaters/ditch-myth.

12 U.S. Environmental Protection Agency, Water Headlines for the Week of September 9, 2014,
http://water.epa.gov/aboutow/ownews/waterheadlines/May-6-2014-Issue.cfm.

13 See 18 U.S.C. § 1913 (prohibiting the use of appropriated federal funds for the “personal service, advertisement,
telegram, telephone, letter, printed or written matter, or other device, intended or designed to influence in any
manner a Member of Congress, a jurisdiction, or an official of any government, to favor, adopt, or oppose, by vote
or otherwise, any legislation, law, ratification, policy, or appropriation™).

14 See DITCH THE MYTH, supra note 11.

1 See id.



who file comments with regard to [a] prog)osed rule” and “maintain a flexible and open
minded attitude towards its own rules.” '

We are dismayed that the Administration has failed to adhere to its impartial obligations
under the law. Moreover, this bias has been reflected in comments from NGOs as well.
Based on similar statements from groups such as Organizing for Action, Natural Resources
Defense Council, and Clean Water Action, it is as though the Administration and its
environmentalist allies are of one mindset, eager to paint the proposed rule’s critics as
anything other than concerned citizens.

At the same time, although the above groups are entitled to have a misguided and flawed
perspective on the proposed “waters of the United States™ rule, the Administration owes the
American people a higher level of discourse. To date, however, this rulemaking has been
plagued by administrative bias and prejudicial grandstanding. It is therefore incumbent on
EPA and Corps to reverse course, withdraw the proposed rule, and commit to working more
cooperatively with interested stakeholders in future regulatory proceedings.

Sincerely,

TSR .
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18 McClouth Steel Prod. Corp. v. Thomas, 838 F.2d 1317, 1325 (D.C. Cir. 1988) (interpreting 5 U.S.C. § 553;
internal quotations omitted). See also Letter from Waters Advocacy Coalition to EPA Administrator Gina
McCarthy and Secretary of the Army John M. McHugh re: Proposed Rule to Define “Waters of the United States”
(Sept. 29, 2014) (“The [Administrative Procedure Act] does not allow [EPA and the Corps] to keep altering the
regulatory landscape throughout the rulemaking process. Indeed, the public cannot be expected to provide
meaningful comment on a moving target.”), available at http://www.fb.org/tmp/uploads/wacletter092914.pdf.







